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which the third sprang. Clearly the example set in the present 
book is the best to follow: neither to denounce nor to lament, 
but to try to understand. 

T. Whittaker. 
London, England. 

The Rationale of Punishment. By Heinrich Oppenheimer. 
London: University of London Press, 1913. Pp. 327. 

This is the first volume of a series of monographs on sociology 
under the editorial direction of L. T. Hobhouse and E. A. Wester- 
marck and the thoroughness of the treatment will bring no dis- 
credit on the names of these eminent authorities. It is perhaps 
the fullest discussion in English of the origin and the theoretical 
justification of punishment. 

In the first of the two books into which the work is divided 
the question of the origin of punishment receives very full treat- 
ment. Four current views are examined, namely: private 
vengeance, social vengeance, the will of the ruler, and domestic 
discipline, and all are found to be inadequate to account for the 
facts. A historical inquiry into the origin of punitive justice 
leads to the view that "innumerable factors have helped to 
erect upon meagre foundations the structure of criminal juris- 
prudence," but that three of them have exercised the most 
decisive influence, which are, the evolution of religion, the rise 
of kingship, and the institution of peace. 

While the author recognizes that in certain "low" tribes there 
is no punishment, he unfortunately does not see the importance 
of this fact (p. 68). Likewise he admits that mob law is different 
from punishment, but he fails to make the connection between 
these facts, nor does he attempt any theory of the manner in 
which the "low" tribes passed into a punishing economy. 

The general position is that punishment is utilitarian and that 
the customs arose as intelligent solutions to felt needs on the 
part of the community. The fear of the people in the tribe 
and the desire to protect themselves from dangers, particularly 
supernatural dangers, led them to the invention of punishment 
as a satisfactory solution to a difficult problem. Even the 
punishment of sorcery is held to be a utilitarian matter, expiatory 
in part, but essentially a means to secure certain definite ends. 
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It is in this rather extreme intellectualism and in the lack of 
recognition of the importance of instinctive reactions, and im- 
pulses that are not reasoned out, and the consequent origin of 
customs without rational conscious justification, that the social 
psychologist would find most objection to this portion of the 
work. 

In the second book of the volume, there is a very full discussion 
of the different theories of punishment which are analyzed into 
ten different types, besides the "true view" of the author. Five 
of these are called transcendental, because they rest upon the 
supposition that there is a transcendental justice which is abstract 
and real and which requires measures to be taken for its preserva- 
tion. These are set forth as follows: The theological theory, 
attributed to Joseph de Maistre; the expiatory, which is assigned 
to Joseph Kohler; the moral necessity of Kant; the logical neces- 
sity theory of Hegel; and the esthetic theory of Herbart. A full 
statement of the arguments for and against each of these is given 
and all are held to be untenable since there is no warrant for 
believing that abstract justice has any existence. 

Determent, reformation, disablement, and prevention are dis- 
cussed under the head of political theories in which punishment 
is held to be a means to an end and not an end in itself, as in the 
transcendental theories. There is also a chapter on the modern 
criminological theories. 

The true function of punishment is held to be the prevention 
of crime by frightening the citizens who are contemplating crime 
and by the educational effect of the criminal law. A thorough- 
going hedonism underlies the discussion and an algebraic formula 
appears in which the deterrent effect of the punishment is set 
forth as the mathematical product of the severity of the penalty 
by the certainty of its infliction. Capital punishment is held to 
be a valuable protection and opposition to it is dismissed as 
sickly sentimentalism. 

The value of the work does not lie in the strength of its con- 
clusions but in the comprehensive manner in which the field has 
been covered and the literature discussed. While there is an 
excellent bibliography, the omission of some important titles is 
noticeable. 

Ellsworth Faris. 

University of Chicago. 



